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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 
 
The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 
preceding the hearing, counsel or self-represented parties call the department rendering 
the decision to request argument and to specify what issues are to be argued. Calling 
counsel or self-represented parties requesting argument must advise all other affected 
counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 
appear and of the issues to be argued. Failure to timely advise the Court and counsel or 
self-represented parties will preclude any party from arguing the matter. (Local Rule 
3.43(2) revised effective 1/1/15) Note: In order to minimize the risk of miscommunication, 
Dept. 34 prefers and encourages fax or email notification to the department of the request 
to argue and specification of issues to be argued – with a strong preference for email 
notification.  Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 
dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the 
court.  Any emails received in contravention of this order will be disregarded by the court 
and may subject the offending party to sanctions. 
 
Courtesy Copies at the Hearing and CourtCall Appearances 
If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 
parties are to appear personally in court and have ready to present to the court courtesy 
copies of any papers they intend to refer to during the hearing. Parties may appear via 
CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 
approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 
The prevailing party must prepare an order after hearing in accordance with the 
requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of 
the court’s tentative ruling must be attached to the proposed order when submitted to 
the court for issuance of the order. 

 
 1.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
HEARING ON PETITION TO CONFIRM FINAL ARBITRATION AWARD 
FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
The hearing on Plaintiff’s Motion to Confirm the Arbitration Award is continued to July 1, 
2016 at 9:00 a.m. so that it may be heard in conjunction with Defendant’s Motion to 
Correct the Arbitration Award. 
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 2.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
HEARING ON (JOINDER IN) PETITION TO CONFIRM FINAL ARB. AWARD 
FILED BY SHELL WESTERN STATES FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
Continued to July 1, 2016 at 9:00 a.m. 
 
 
  
 3.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES  vs.  LARRY WIGLEY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to July 1, 2016 at 9:00 a.m. 
 
 
  
 4.  TIME:  9:00   CASE#: MSC14-02340 
CASE NAME: CHEROTI  vs.  AMERICA'S WHOLESALE LENDER 
HEARING ON DEMURRER TO COMPLAINT of CHEROTI 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by plaintiff in intervention 
The Bank of New York Mellon (“BNYM”).  The demurrer is directed to the original 
Complaint, filed by plaintiff Joan Cheroti on December 23, 2014. 
 
 BNYM’s general demurrer is sustained without leave to amend.  (Code Civ. Proc., 
§ 430.10, subd. (e).)  However, BNYM’s affirmative claims against plaintiff, as stated in 
the Complaint in Intervention, remain unresolved.  Accordingly, under the one final 
judgment rule, no final judgment in BNYM’s favor can be entered at this time.  (Cf., 
California Dental Assn. v. California Dental Hygienists' Assn. (1990) 222 Cal.App.3d 49, 59 
[final judgment cannot be entered on a complaint if a cross-complaint is pending between 
the same parties].) 
 
 The basis for the Court’s ruling on BNYM’s demurrer is as follows. 
 
 A. Preliminary Matters. 
 
 BNYM’s RJN.  BNYM’s request for judicial notice is granted.  Plaintiff has raised no 
genuine issue as to the authenticity of the recorded documents, which appear authentic on 
their face — and two of which are attached as exhibits to plaintiff’s own complaint.  As for 
the documents filed in the prior action, No. C14-00809, the Court has independently taken 
judicial notice of its entire file and all rulings in that prior action. 
 
 Plaintiff’s RJN.  Plaintiff’s request for judicial notice is denied, as superfluous; it is 
not necessary for plaintiff to seek judicial notice of published California appellate decisions.  
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However, the Court has considered the Yvanova decision in reaching a ruling on the merits 
of BNYM’s demurrer.  (See, Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 
919.)  The Court finds that the decision is not relevant to BNYM’s res judicata defense. 
 
 Timeliness of Demurrer.  The Court does not understand plaintiff’s argument that 
BNYM’s time for filing a demurrer began to run on December 23, 2014, the date on which 
plaintiff filed her Complaint: BNYM was not identified as a named defendant, and was not 
served as a DOE defendant.  In any event, even if BNYM’s demurrer were technically 
untimely, the Court would exercise its discretion to consider BNYM’s demurrer on the 
merits, for the following reasons: (1) there is a strong policy in favor of deciding matters on 
their merits; (2) judicial economy would not be served by requiring BNYM to refile its 
demurrer in the form of a motion for judgment on the pleadings, and; (3) plaintiff has not 
demonstrated prejudice. 
 
 Default.  The Court does not understand plaintiff’s argument that BNYM cannot 
bring a demurrer because the defaults of the two named defendants have not been set 
aside.  In its Complaint in Intervention, BNYM is seeking to protect its own interests  
pursuant to its first deed of trust, and not the interests of the two named defendants. 
 
 Notice of Demurrer.  The Court denies plaintiff’s request to strike BNYM’s 
demurrer for defective notice.  Plaintiff has not supported the request with a declaration 
concerning service; the fact that BNYM may have served plaintiff with a blank notice of 
demurrer does not mean that BNYM failed to later serve plaintiff with a filled-out notice of 
demurrer.  Further, plaintiff obviously ascertained the hearing date and time and was able 
to file a substantive opposition, so plaintiff has not demonstrated any prejudice arising from 
the assertedly defective notice. 
 
 B. The Merits. 
 
 The demurrer is sustained based on the claim preclusion aspect of res judicata, 
which can be decided at the demurrer stage.  (See, Boeken v. Philip Morris USA, Inc. 
(2010) 48 Cal.4th 788, 797-804.)  The Court entered an order dismissing plaintiff’s prior 
quiet title action with prejudice.  (See, BNYM’s RJN, Exhs. “D”, “G”, and “J”.)  The order 
was entered on June 2, 2015 in Case No. C14-00809, Cheroti vs. The Bank Of New York 
Mellon, and is now final.  The order operates as a judgment.  (Code Civ. Proc., § 581d.) 
 
 In her supplemental opposition memorandum, plaintiff labels the dismissal order 
in the prior quiet title action “void,” because plaintiff disagrees with the Court’s ruling on 
BNYM’s demurrer to plaintiff’s First Amended Complaint in that prior action.  However, 
plaintiff fails to support her argument on this point with reasoned analysis and pertinent 
legal authority. 
 
 In particular, plaintiff has not explained why the Court lacked subject matter or 
personal jurisdiction to rule on the demurrer, and has not explained how a 2016 California 
Supreme Court decision could operate to render “void” a 2015 dismissal order that was 
based on the state of the law as it existed in 2015.  Under plaintiff’s logic, no judgment 
would ever be final: instead, the finality of every judgment would be subject to year-to-
year developments in appellate decisional law.  This approach would frustrate the strong 
policy in favor of the finality of judgments. 
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 If plaintiff disagreed with the Court’s demurrer ruling in the prior action, plaintiff 
should have filed a timely appeal from the resulting dismissal order.  Plaintiff failed to file 
such an appeal, and the dismissal order now has res judicata effect.  (See, Boeken, supra, 
48 Cal.4th at 793 [“a dismissal with prejudice is the equivalent of a final judgment on the 
merits, barring the entire cause of action”].)  The Court notes that the res judicata decision 
on which plaintiff places her primary reliance, the Brinton decision, upheld the application 
of res judicata.  (See, Brinton v. Bankers Pension Servs. (1999) 76 Cal.App.4th 550, 558 
[“the trial court properly held the doctrine of res judicata barred plaintiff's action”].) 
 
 
(See also Line 26.) 
 
  
 5.  TIME:  9:00   CASE#: MSC15-00059 
CASE NAME: ANDRADE  vs.  JSS RESTAURANT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF CLAIM FOR PUNITIVE 
DAMAGES  /  FILED BY JSS RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s motion for summary adjudication of Plaintiff’s Claim for Punitive 
Damages is denied.  
 

A party may move for summary adjudication as to one or more claims for damages, 
if that party contends that there is no merit to a claim for damages, as specified in Civil 
Code section 3294.  (Code Civ. Proc. § 437c, subd. (f).)  Section 3294 allows for punitive 
damages when Plaintiff can prove “by clear and convincing evidence that the defendant has 
been guilty of oppression, fraud, or malice.”  “Malice” is defined as “conduct which is 
intended by the defendant to cause injury to the plaintiff or despicable conduct which is 
carried on by the defendant with willful and conscious disregard of the rights or safety of 
others.”  (Civ. Code § 3294, subd. (c)(1).) 

   
 Defendant argues that Plaintiff cannot make the requisite showing of malice because 
Roam Artisan Burgers (“Roam”) properly trained their employees in the areas of food 
safety, cross-contamination, time and temperatures, and sanitation.  However, several 
factual disputes exist as to whether (1) Roam provided sufficient written materials on these 
areas to their employees, (2) Roam provided sufficient training in proper food handling to 
all employees, and (3) Roam required food handling certifications for their employees. 
   
 First, competing evidence creates a triable issue of material fact as to whether 
Roam provided sufficient written materials to their employees prior to the incident in 
question.  (Defendant’s DMF, Nos. 13, 16; Plaintiff’s DMF, Nos. 19, 24-25, 27-31, 33, 35, 
38-39.)  Defendant asserts that Roam provided employees with the industry standard food 
safety training manuals, including the Food Safety Manual, Back of House (BOH) Policies, 
Kitchen Procedures, Kitchen (BOH) Requirements, and Team Member Handbook.  Plaintiff 
disputes this fact, asserting that many of the listed materials did not exist prior to the date 
of the incident, and thus, were not given to Roam employees.  To the extent that such 
materials existed, Plaintiff asserts there is no record that each employee actually received 
these specific materials.  When viewed in the light most favorable to the non-moving party, 
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a trier of fact could reasonably conclude that (1) Defendant failed to provide sufficient 
written food safety materials to its employees prior to March 8, 2014, and (2) such failure 
constituted despicable conduct carried on with willful and conscious disregard of the rights 
or safety of others. 
 
 Second, competing evidence creates a triable issue of material fact as to whether 
Roam provided sufficient food safety training to all applicable Lafayette location employees 
prior to the incident in question.  (Defendant’s DMF, Nos. 12, 15; Plaintiff’s DMF, Nos. 42-
45, 50, 53, 79, 105-108.)  Defendant asserts that Roam properly trained employees in 
areas of food safety, cross-contamination, time and temperatures, cleaning, and sanitation.  
Plaintiff disputes this fact, asserting that there is no record to establish that all applicable 
employees received all of this training prior to the date of the incident.  Plaintiff also 
disputes the sufficiency of employee training by asserting that Roam has been cited by the 
health department three times because employees “lacked knowledge.”  When viewed in 
the light most favorable to the non-moving party, a trier of fact could reasonably conclude 
that (1) Defendant failed to provide sufficient food safety training to all kitchen employees 
prior to March 8, 2014, (2) three violations constituted a persistent lack of commitment to 
food safety training, and (2) such failure constituted despicable conduct carried on with 
willful and conscious disregard of the rights or safety of others. 
  
 Third, competing evidence creates a triable issue of material fact as to whether 
Roam required food handling certifications for their employees.  (Defendant’s DMF, Nos. 
18-20, 41; Plaintiff’s DMF, Nos. 58-65.)  Defendant asserts that Roam required employees 
to obtain the requisite food safety handler or management certifications.  Plaintiff disputes 
this fact, asserting that no employees had the requisite food safety handler or management 
certifications prior to the incident in question.  Plaintiff further asserts that this is evidenced 
by the fact that Roam was cited four times for failure to have food handler certificates 
available for inspection.  When viewed in the light most favorable to the non-moving party, 
a trier of fact could reasonably conclude that (1) Defendant did not require applicable 
employees to obtain the requisite food safety certifications, (2) four violations constituted 
persistent noncompliance requirements, and (3) such noncompliance constituted despicable 
conduct carried on with willful and conscious disregard of the rights or safety of others. 
  
 Defendant has failed to demonstrate that Plaintiff’s claim for punitive damages has 
no merit.  Thus, the motion for summary adjudication is denied.  
 
Plaintiff’s Objection # 1- Overruled.  
Plaintiff’s Objection # 2- Overruled. 
Plaintiff’s Objection # 3- Overruled.  
Plaintiff’s Objection # 4- Overruled. 
Plaintiff’s Objection # 5- Overruled. 
Plaintiff’s Objection # 6- Overruled. 
Plaintiff’s Objection # 7- Overruled. 
Plaintiff’s Objection # 8- Overruled. 
Plaintiff’s Objection # 9- Overruled. 
Plaintiff’s Objection # 10- Overruled. 
Plaintiff’s Objection # 11- Overruled. 
Plaintiff’s Objection # 12- Overruled. 
Plaintiff’s Objection # 13- Overruled. 
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Defendant’s Objection # 1- Overruled. 
Defendant’s Objection # 2- Overruled. 
Defendant’s Objection # 3- Overruled. 
Defendant’s Objection # 4- Overruled. 
Defendant’s Objection # 5- Overruled. 
Defendant’s Objection # 6- Overruled as to paragraphs 28 and 29.  
Defendant’s Objection # 7- Overruled. 
Defendant’s Objection # 8- Overruled. 
Defendant’s Objection # 9- Overruled. 
Defendant’s Objection # 10- Overruled. 
 
 
  
 6.  TIME:  9:00   CASE#: MSC15-01142 
CASE NAME: FAGORALA  vs.  ALVERNAZ ENTERPRISES, LLC 
HEARING ON MOTION TO SET ASIDE TENTATIVE ORDER AND JUDGMENT 
FILED BY ADE O. FAGORALA 
* TENTATIVE RULING: * 
 
Continued to September 2, 2016 at 9:00 a.m. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC15-01260 
CASE NAME: CAROLYN WILLIAMS  vs.  CURTIS MARTIN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of WILLIAMS 
FILED BY CURTIS MARTIN 
* TENTATIVE RULING: * 
 
Continued to July 15, 2016 pursuant to oral stipulation of counsel at June 15, 2016 case 
management conference. 
 
 

  
 8.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
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 9.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
  
10.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
  
11.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
  
12.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
  
13.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES, RESTITUTION 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
 
  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   06/24/16 

 
 

- 8 - 

14.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued, on the Court’s own motion, to July 1, 2016, 9:00 a.m., Dept. 34. 
 
 
  
15.  TIME:  9:00   CASE#: MSC15-01740 
CASE NAME: ROQUE CACHON  vs.  ADOLFO RIOS 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY SANDY KRYCIUK, PHILIP LOVETT, JOJENN CORP. 
* TENTATIVE RULING: * 
 

The motion of defendants Sandy Hryciuk, Philip Lovett, and JoJenn Corporation to 
strike Page 9, paragraph 54 (“Portion 1”) and Page 13, paragraph C (“Portion 2”) of the 
Second Amended Complaint (“SAC”) is GRANTED. Their motion to strike Page 13, 
paragraph E (“Portion 3”) is DENIED. The defendants shall serve and file their Answer to 
the SAC on or before July 8, 2016.  
 
 Portions 1 and 2 of the Second Amended Complaint 
 
 Plaintiffs do not oppose defendants’ request to strike Portions 1 and 2 from the SAC. 
Thus, the motion to strike Portions 1 and 2 is GRANTED. Paragraph 54 and paragraph C of 
the prayer shall be and hereby are stricken. 
 
 Portion 3 of the Second Amended Complaint 
 
 The defendants also move to strike Portion 3 of the SAC, arguing that the SAC lacks 
facts supporting the request for punitive and exemplary damages pursuant to Civil Code § 
3294. A court may strike a request for relief unsupported by the allegations of the 
complaint. (CCP, § 431, subd. (b)(3).) A motion to strike is an appropriate means to attack 
an unfounded request for punitive damages. (1 Weil & Brown, Civil Procedure Before Trial 
(The Rutter Group 2011) § 7:186.)  However, such a motion should not be granted if the 
complaint as a whole provides sufficient facts to support such a request. (See Perkins v. 
Superior Court (1981) 117 Cal.App.3d 1, 6-7 (hereafter Perkins).)  
 
 Malice is “conduct which is intended by the defendant to cause injury to the plaintiff 
or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.” (Civ. Code, § 3294, subd. (c)(1).) 
 
 In the SAC, the plaintiffs add allegations that the defendants stopped trying to 
repair habitability defects of which they were made aware. (SAC at ¶ 67.) They also add 
allegations that the defendants “failed to timely and adequately repair” habitability defects 
in retaliation for the plaintiffs’ initial complaints regarding habitability and safety. (SAC at 
¶¶ 68, 69, 70, 71.)  
 

While the plaintiffs retain allegations in the SAC that the Court previously considered 
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insufficient, the additional allegations—taken in context—provide sufficient facts to support 
a request for punitive damages. (See Perkins 117 Cal.App.3d at 6-7.)  The complete failure 
to repair defects, or even the intentional delay in repairing defects based on retaliation for 
earlier complaints, could be found to be despicable conduct.  Moreover, retaliation 
describes “a motive which, if proven, would sustain a finding of malice.” (Id. at 7.) 
Therefore, the motion to strike Portion 3 is DENIED. 
 
 
  
16.  TIME:  9:00   CASE#: MSC15-02089 
CASE NAME: OWENS  vs.  MENTOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
 
  
17.  TIME:  9:00   CASE#: MSC15-02302 
CASE NAME: LA BRECQUE  vs.  ZOLNIER 
HEARING ON MOTION TO COMPEL MEDIATION & ARBITRATION 
FILED BY KAREN ZOLNIER 
* TENTATIVE RULING: * 
 
Continued to September 2, 2016 at 9:00 a.m. per stipulation and order. 
 
 
  
18.  TIME:  9:00   CASE#: MSC15-02302 
CASE NAME: LA BRECQUE  vs.  ZOLNIER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to September 2, 2016 at 9:00 a.m. 
 
 
  
19.  TIME:  9:00   CASE#: MSC16-00067 
CASE NAME: KEITH LUCIA  vs.  COUNTY OF CONTRA COSTA 
HEARING ON PETITION FOR RELIEF FROM CLAIM PRESENTATION REQS. 
FILED BY KEITH LUCIA AND MARY SUE LUCIA 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to July 15, 2016 at 9:00 a.m. 
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20.  TIME:  9:00   CASE#: MSC16-01072 
CASE NAME: TEWOLDE  vs.  WELLS FARGO BANK, N.A. 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY YOHANNES TEWOLDE 
* TENTATIVE RULING: * 
 
Continued on stipulation to September 2, 2016 at 9:00 a.m. 
 
 
  
21.  TIME:  9:00   CASE#: MSL13-05509 
CASE NAME: CACH  vs.  HERNANDEZ 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
There appearing to be no opposition, the motion is granted. 
 
 
  
22.  TIME:  9:00   CASE#: MSL14-03820 
CASE NAME: BOHN  vs.  PATERA 
HEARING ON MOTION TO SET ASIDE VOID JUDGMENT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
 The motion to set aside void judgment is granted.  The court is satisfied with the 
proof submitted by defendant that she never lived or worked at 1285 Sheppard Court, 
Walnut Creek, at or even near the time she was allegedly served.   
 
 Defendant is ordered to file a responsive pleading to the complaint on or before 
July 8, 2016.  A case management conference is hereby set for October 12, 2016 at 
9:00 a.m.  (CourtCall is preapproved for all case management conferences in the absence 
of a specify order to the contrary.) 
 
 
  
23.  TIME:  9:00   CASE#: MSN15-2160 
CASE NAME: MATTER OF 970 COUNTRY GLEN LANE 
HEARING ON UNRESOLVED CLAIMS & SURPLUS PROCEEDS 
FILED 12-17-15 BY NATIONAL DEFAULT SERVICING CORP. 
* TENTATIVE RULING: * 
 
Interested parties to appear. 
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24.  TIME:  9:00   CASE#: MSN16-0390 
CASE NAME: SAVE LAFAYETTE  vs.  CITY OF LAFAYETTE 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
The Petition for a Peremptory Writ of Mandate compelling the City of Lafayette to either 
rescind Ordinance No. 641 or place on the ballot a properly qualified referendum is denied. 

Factual Background 

The instant Petition arises out of the proposed development of 3233 Deer Hill Road 
(the “Property”) in the City of Lafayette (the “City”). The facts relevant to disposition of the 
Petition are not disputed. 

On August 19, 2015, the City adopted Resolution 2015-50 amending the general 
plan to change the land use designation of the Property from Administrative/Professional 
Office/Multifamily Residential to Low Density Single Family Residential (“LDSFR”). This 
general plan amendment was not challenged and the land use designation of the Property 
is LDSFR.  

On September 14, 2015, the City approved Ordinance number 641, which, in part, 
rezoned the Property from Administrative/Professional Offices (“APO”) to Single Family 
Residential District – 20 (“R-20”). On October 14, 2015, a referendum petition challenging 
approval of Ordinance 641 was filed by Petitioners. On December 14, 2015, the City 
refused to place the duly qualified referendum on the ballot on the grounds that it was 
substantively invalid, specifically, that if passed, the zoning would revert back to APO 
creating an inconsistency with the general plan designation of LDSFR. 

Right of Referendum 

Mandamus pursuant to Code of Civil Procedure section 1085 will lie to compel a 
state or local agency to comply with a clear, present, ministerial duty. See e.g., Marken v. 
Santa Monica-Malibu Unified Sch. Dist., 202 Cal. App. 4th 1250, 1266 (2012). “Local 
governments have the purely ministerial duty to place duly certified initiatives on the 
ballot.” Save Stanislaus Area Farm Economy v. Board of Supervisors, 13 Cal. App. 4th 141, 
148 (1993). “However, if the entity or official refuses to [place a duly certified initiative on 
the ballot], this refusal – improper as it is – may be retroactively validated by a judicial 
declaration that the measure should not be submitted to the voters.” Id. at 149. “State law 
prohibits enactment of a zoning ordinance that is not consistent with the general plan” 
deBottari v. City Council, 171 Cal. App. 3d 1204, 1210 (1985). “A zoning ordinance 
inconsistent with the general plan at the time of its enactment is ‘invalid when passed’.” Id. 
at 1212 (citing Sierra Club v. Board of Supervisors, 126 Cal. App. 3d 698, 704 (1981)). 

The parties do not dispute the standard governing a court’s exercise of discretion in 
a pre-election review of a referendum. Namely, whether the City made a “compelling 
showing that the substantive provisions of the referendum are clearly invalid.” (Opposition 
to Petition for Writ of Mandate (“Opp.”) at p. 5). Thus, Petitioners are entitled to a writ of 
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mandate commanding the City to place a duly certified initiative on the ballot, unless the 
City makes a “compelling showing” that the referendum, if passed, would approve of a 
zoning ordinance that is inconsistent with the City’s general plan. The burden of 
establishing such invalidity falls squarely on the City. 

General Plan Consistency 

“The general plan is the fundamental source of local land use policy and law, and 
heads up the hierarchy of government review as the ‘constitution for all future 
developments.’” Ideal Boat & Camper Storage v. County of Alameda, 208 Cal. App. 4th 301, 
311 (2012)(internal citation omitted). Accordingly, Government Code section 65860 
requires local zoning ordinances be consistent with the general plan. “A project is 
consistent with the general plan if it will further the plan’s objectives and policies and not 
obstruct their attainment…a project’s consistency with some general plan policies will not 
overcome inconsistencies with a policy that is fundamental, mandatory and clear.” Ideal 
Boat, supra, 208 Cal. App. 4th at 312. 

Here, the City contends that a return to APO zoning creates an inconsistency with 
the general plan LDSFR land use designation. The City argues that the APO zoning 
designation on its face does not allow for single family homes as the purpose of the APO is 
to “allow administrative and professional offices where such uses need not be located in the 
central area in order to best function to the benefit of the community”. (Opp. at p. 8). The 
City further argues that APO zoning conflicts with the LDSFR residential land use goals and 
policies to ensure that development remains harmonious with the existing natural and built 
environment as LDSFR is intended for areas suitable for single-family dwellings up to 2.0 
dwelling units per acre. (Opp. at 12). The City finally contends that a finding of consistency 
between APO zoning and LDSFR designation would effectively render the General Plan 
meaningless (Opp. at p. 13). 

Petitioners do not dispute that where a successful referendum would unequivocally 
make the zoning ordinance inconsistent, the referendum would be an idle and useless act. 
Instead, Petitioners argue here, that if successful, the referendum would be “conditionally 
consistent” with the general plan as the APO zoning ordinance provides for a number of 
conditional uses. Specifically, Petitioners argue that the planning commission could allow 
low density single family houses under a conditional use permit pursuant to Municipal Code 
sections 6-1004(g) and (h). 

Analysis 

The Court is tasked with determining whether the City made a “compelling showing” 
that the APO zoning ordinance is inconsistent with the LDSFR land use designation under 
the General Plan. The Court recognizes that “great deference to the electorate’s 
constitutional right” must be given. Save Stanislaus, supra, 13 Cal. App. 4th at 150-151. 
However, “although the initiative power must be construed liberally to promote the 
democratic process when utilized to enact statutes, those statutes are subject to the same 
constitutional limitations and rules of construction as are other statutes. The same is true 
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when a local initiative is at issue.” Lesher Communications, Inc. v. City of Walnut Creek, 52 
Cal. 3d 531, 540 (1990). 

When interpretation of a controlling statute is at issue, the appropriate mode of 
review is “one in which the judiciary, although taking ultimate responsibility for the 
construction of the statute, accords great weight and respect to the administrative 
construction. The court, not the agency, has final responsibility for the interpretation of the 
law.” Ocean Park Associates v. Santa Monica Rent Control Bd., 114 Cal.App.4th 1050, 1062 
(2004). “The contemporaneous and practical construction of a statute by those whose duty 
it is to carry it into effect, while not controlling, is given great respect.” Christensen v. 
Thurber, 120 Cal.App.2d 517, 519-20 (1953). Unless it is clearly erroneous or 
unauthorized, the agency’s construction is entitled to great weight. Anderson First Coalition 
v. City of Anderson, 130 Cal.App.4th 1173, 1193 (2005). 

Contrary to Petitioners’ argument that deference is inappropriate here because the 
City attorney and outside counsel produced the interpretation, an agency may rely upon 
the opinion of its staff in reaching decisions. See e.g., Browning-Ferris Industries v. City 
Council, 181 Cal.App.3d 852, 866 (1986). Moreover, the city attorney’s recommendation 
did not exist in a vacuum. Petitioners’ argument glosses over the fact that the City had 
previously considered, in relation to adopting Ordinance 641, whether APO zoning was 
consistent with the objectives, policies, general land uses and programs of the Lafayette 
General Plan. (Request for Judicial Notice filed in support of Opposition to Petition for Writ 
of Mandate at LAF000043).  

Petitioners’ Opening Brief explains that the City’s zoning ordinances are codified in 
Title 6 of the Municipal Code, with the definitions of the City’s various land use districts 
contained in Part 3 of that title. (Opening Brief at p. 1). Part 3 is organized into the 
following chapters: Single-Family Residential Districts; Multiple-Family Residential Districts; 
Business and Commercial Districts; Office Districts; Planned Districts; Senior Housing 
Overlay District; Combining Land Use Districts and Special Districts. 

Notably, APO zoning falls under the Office Districts chapter, the purpose of which is 
described in Municipal Code section 6-1002. “The purpose of this article is to allow 
administrative and professional offices where such uses need not be located in the central 
area in order to best function to the benefit of the community, but where carefully 
conceived plans are necessary to provide comprehensive development that will assure safe, 
rational and functional internal and external circulation; design and landscaping compatible 
with unique, highly visible settings; the optimum in quality development; and development 
consistent with the goals, policies and other provisions of the general plan.”  

A plain reading of the purpose of APO zoning, to allow administrative and 
professional offices, against a description of the LDSFR zoning designation, “areas suitable 
for single-family dwellings at densities up to 2.0 dwelling units per acre” would, in any 
other procedural context, conclude the Court’s analysis. See e.g., California Native Plant 
Soc. v. City of Rancho Cordova, 172 Cal. App. 4th 603, 638 (2009)(once a general plan is in 
place, it is the province of elected city official to examine the specifics of a proposed project 
to determine whether it would be in harmony with the policies stated in the plan…as long 
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as the City reasonably could have made a determination of consistency, the decision must 
be upheld, regardless of whether the Court would have made that determination in the first 
instance).  

Here, however, giving deference to the electorate’s right of referendum, the Court 
will address Petitioners’ contentions that APO zoning is not inconsistent with the LDSFR 
land use designation on the grounds that APO zoning does not necessarily preclude low 
density single family homes. 

Turning first to section 6-1004(g), which provides that “any permitted uses on a site 
smaller than two hectares (4.94) acres in size” are permitted in APO on the issuance of a 
land use permit. Petitioners argue that subsection (g) allows any permitted use on a site of 
less than two hectares including any housing density greater than one unit per five acres 
because “permitted use” refers to any use not specifically prohibited. The City contends 
that Section 6-1004(g) is to be interpreted as requiring a land use permit for the permitted 
uses identified in section 6-1003 if such uses are on less than two hectares, thereby 
allowing the City to regulate by land use permit the permitted uses of 6-1003 on smaller 
sites within the APO. (Opp. at p. 11).  

Petitioners counter that section 6-1003 lists uses that are unconditionally allowed in 
the APO zone without a use permit and thus, it would make absolutely no sense for one 
section of the code to allow a range of uses as-of-right, and the very next section to say 
that those same uses would require a use permit under certain circumstances, such as 
being located on a small lot. Petitioners then argue that it would be particularly nonsensical 
to require a use permit only when the area involved in the use is relatively small. (Reply at 
p. 3). Petitioners’ argument is belied by section 6-1005 providing that “no new lots may be 
created in the APO district smaller than two hectares (4.94 acres) in size.” Reading the 
Office Districts chapter in context and as a whole, the City’s interpretation is reasonable. 
Sections 6-1004(g) and 6-1005 evidence a clear intent by the City to regulate sites smaller 
than two hectares in size by land use permit. 

Petitioners then argue that under 6-1004(h) - providing that on the issuance of a 
land use permit “uses which the planning commission has found, after notice and hearing, 
to be comparable to the uses set out in this section” are permitted - a very broad range of 
uses could be considered in determining that a use is ‘comparable’ to the uses explicitly set 
out in 6-1004. And, that reviewing the various findings the planning commission is required 
to make under section 6-215, leads to the conclusion that none of them would necessarily 
or categorically rule out allowing low density single family houses. 

The City responds that comparable uses under 6-1004(h) do not extend to single 
family residential homes because, save for multi-family buildings, every other use in the 
APO relates to nonresidential, administrative and professional office uses. (Opp. at p. 11). 
The City’s interpretation is reasonable. In granting a land use permit, section 6-215 
requires the planning commission to determine that the proposed land use “is consistent 
with the purpose section of the zoning district in which it is located.” Municipal Code 6-
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215(a)(7). There is no reasonable interpretation under which low density single family 
houses are consistent with the purpose of allowing administrative and professional offices. 

Petitioners’ interpretations of APO zoning strain established principles of statutory 
construction. While the Court must, wherever possible, construe an initiative measure to 
ensure its validity, “basic to all statutory construction [ ] is ascertaining and implementing 
the intent of the adopting body.” Lesher, supra, 52 Cal. 3d at 543 (internal citations 
omitted). Here, the City met its burden and made a compelling showing that the 
referendum, if passed, will create an inconsistency between the LDSFR general plan land 
use designation, including its’ objectives and policies, and APO zoning. 

For the foregoing reasons, the Petition is denied. 

Requests for Judicial Notice 

The parties’ Requests for Judicial Notice are granted. 

 
  
25.  TIME: 10:00   CASE#: MSL16-00829 
CASE NAME: FIRST INVESTORS SERVICING  vs.  DAVID E. GLICKSTEIN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
There appearing to be no opposition, the application for writ of possession is granted. 
 
 
  
26.  TIME:  9:01   CASE#: MSC14-02340 
CASE NAME: CHEROTI  vs.  AMERICA’S WHOLESALE LENDER  
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear – CourtCall OK for CMC only. 
 
 
(See also, Line 4.) 
 
 

 
ADD-ON (next page) 
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27.  TIME:  9:02   CASE#: MSC16-00780 
CASE NAME: McCOY  vs.  HISSEN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JODY RAY MCCOY SR., DENISE MCCOY 
* TENTATIVE RULING: * 
 
Motion is granted.  Moving party to provide proposed order after hearing using Judicial 
Council Form MC-053.   Counsel will not be relieved until a proof of service of the signed 
order upon the client is filed with the court. The proposed order is to notify the client of the 
next scheduled hearing date: September 13, 2016 at 9:00 a.m. 
 
 
 
 

 


